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LIFETIME AND TESTAMENTARY ESTATE
PLANNING: III
KENNETH L. BLACK

The diagnosis of an estate through a working procedure that is as
meticulous as possible is essential to discovery of all the adverse
factors arising in any given estate, as has been pointed out in Part II
of this article.1 Once having established the adverse factors, the estate
planner must devise corrective procedures to eliminate, offset, or
mitigate such factors; but any procedure must pass the following tests:
Does it aid in accomplishing the estate owner's objective; is the tax
impact too great; is there ample liquidity in the estate; is the implementation of the procedure feasible as well as legally sound; and, finally,
is it economically sound?
1.

CLASSIFICATION OF CoREcrvE P.ROCEDURES FOR COMMON

ADVERSE FACTORS

The adverse factors most frequently found, and procedures that
can be used to correct them, are more readily analyzed under the
following headings:
1.
2.
3.
4.
5.
6.
7.
8.
9.

Accurate will construction.
Provision for sufficient liquidity.
Reduction of administration costs.
Transfer of business interests.
Inter vivos gifts.
Sound estate management.
Adequate use of life insurance.
Reduction of beneficiary fixed charges and income taxes.
Estate owner retirement.

1

Part I, the essential introductory material, and Part II, an analysis of the
more common adverse factors in an estate, appear respectively at 4 U. OF FLA.
L. REV. 1, 177 (1951). The same estate analyzed in Part II as to adverse factors
is again examined near the end of this Part III as regards corrective procedures.
Footnotes are numbered consecutively within each part of the article, and are
referred to by part and number; e.g., Part II, n. 30, appears at 4 U. OF FLA. L.
1Ev. 189 (1951).

[302]
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a. Accurate Will Construction
The allowance of marital deduction, 2 passed by Congress in 1948
in order to equalize all other states with the community property
states, 3 makes revision of many wills necessary in order to take
advantage of this deduction and thereby save federal estate taxes.
The aggregate amount of marital deduction allowable cannot exceed
50% of the value of the adjusted gross estate.4 This deduction and
the interests that qualify for it have already been analyzed, together
with the other deductions allowed in computing the adjusted gross
estate.3 That discussion can now be profitably expanded to include
life insurance and annuity contracts.0
Technically, in order to qualify life insurance contracts or annuity
contracts for the marital deduction, all the requirements of Regulation
105, Section 81.47(d), must be met.
(1) The proceeds must be held by the insurer subject to an agreement either to pay the proceeds in installments or to pay
interest thereon, all such amount to be payable to the surviving
spouse during her life.
(2) Such installments or interest must be payable annually or
more frequently, commencing not later than thirteen months
after the decedent's death.
(3) The surviving spouse must have the power, exercisable in favor
of herself or her estate as well as another person, to appoint all
amounts so held by the insurer.
(4) Such power must be exercisable by the surviving spouse alone,
by will or during life, and in all events.
(5) The amounts payable under such contract must not be subject
to a power in any other person to appoint any part thereof to
any person other than the surviving spouse.
Examples of the savings in federal estate taxes that can be obtained
by proper use of the marital deduction follow:
2T. REV. CoDE

3See

NT.

§812(e)..

R v. CoDE §812(e)(2) (B). Community property states are: Arizona,

California, Idaho, .Louisiana, Nevada, New Mexico, Texas, Washington.
4
INT. REv. CoDE §§811, 812(b), 812(e)(2), 812(e)(1)(H), 812(e)(8),
812(e) (1).
5
See 4 U. oF FIA. L. RiEv. 187-189 (1951).
6
See INT. REv. CoDE §81(e)(1)(G).
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Example 1. If the adjusted gross estate of a decedent is valued at
$120,000 or less there is no federal estate tax, whereas if he died prior
to 1948 the estate after exemption would have borne a maximum
federal estate tax of $9,500. Provided only $60,000 of the adjusted
gross estate qualifies for the marital deduction and the balance of the
estate assets do not, then at the subsequent death of the surviving
spouse, if such spouse has no further assets, there will be no tax
against that estate, because the estate will fall within the specific
exemptions 7 used in computing the federal estate tax.
Example 2. If the adjusted gross estate of a decedent is valued at
$200,000 the federal estate tax is $4,800, whereas if he died prior to
1948 the maximum federal estate tax would have been $32,700. If
only $100,000, or 50% of the adjusted gross estate, is qualified for the
marital deduction and the balance of the assets are not, then upon
the subsequent death of the surviving spouse the maximum federal
estate tax will be $4,800 if such spouse has no additional assets. Thus
the total of the maximum federal estate taxes payable both at the
death of the estate owner and at the death of the surviving spouse is
$9,600, as compared to a maximum federal estate tax of $32,700
payable by the estate of the first decedent alone if he died prior to
1948.
A clause that can be used in the will to attain the maximum marital
deduction but no more, so that the estate of the surviving spouse at
her death will not bear a disproportionate amount of tax, is:
"I direct my executor to set aside a portion of my estate in
value equal to one half of the value of my adjusted gross estate
as finally determined for federal estate tax purposes, less the
value of all interests in property, if any, that pass or have passed
to my wife under other provisions of this will or otherwise than
under this will, but only to the extent that such interests are for
the purposes of the federal estate tax included in determining
my gross taxable estate and are allowable as a marital deduction.
All values shall be those finally determined for federal estate tax
purposes. I give, devise, and bequeath said portion of my estate
to ...................
my wife, if she survive me, to be hers
absolutely; and in the event she does not survive me, then I give,
7INr.

REv. CODE

§§935(c), 812(a).
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devise, and bequeath said portion of my estate to my children,
to be theirs absolutely."
This clause can be followed by another clause such as:
"All the rest and residue of my property, after the payment of
any and all succession, inheritance or estate taxes, state or
federal, levied or assessed by reason of my death from this
portion of my estate by my executor, I give, devise, and bequeath
to my children."
If the assets of the estate are not sufficient to leave the wife ample
income from the portion of the property left outright to her as a
marital deduction, then this latter clause can be designed so as to
leave the property to a trustee, with income payable to the wife for
her life and the corpus payable to the children as remaindermen. The
draftsman, in attempting to obtain the greatest savings in federal
estate taxes after the death of both the estate owner and the surviving
spouse, must so phrase the will that this latter trust does not qualify
for the marital deduction, the reason being that its assets are taxed in
the decedent's estate in any event. To avoid their taxation again in
the surviving spouse's estate, this latter trust must be disqualified for
marital deduction; all assets qualifying are part of the gross estate of
the surviving spouse for estate tax purposes."
When the estates of the estate owner and his spouse are substantial,
a difficult problem arises in taking full advantage of the marital
deduction. If the estates are of approximately the same value, excluding any problem of estate-owner objectives or a serious liquidity
situation, it is probably best not to use the marital deduction if the
estate planner is attempting to attain the maximum savings in federal
estate taxes in both estates; but if they are disproportionate the
following clause may be used in the will in order to take full advantage
of the marital deduction:
"Inorder to assure that our estates when considered together
will receive the maximum advantages possible under the federal
estate tax law by utilizing only so much of the marital deduction
as will cause our respective estates to be substantially equivalent,
8

I rT.

Elv. CoDE §812(c).
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if my wife shall survive me the trustee shall immediately set aside
so much of my property as is equal in value to (1) the amount
by which the maximum marital deduction available to my estate
exceeds the sum of the aggregate value of all interests in property
that pass or have passed from me to my wife except those set
aside under this paragraph and otherwise qualified for marital
deduction, and (2) one half of the appraised value, using the
market value whenever possible, of all property, except her
personal effects and her miscellaneous tangible personal property
of inconsequential value, that is not included in my gross estate
and that would have been included in her gross estate for federal
estate tax purposes had she died on the same day as I. The final
determinations made in the proceedings to fix the liability of my
estate for federal estate tax purposes shall be conclusive as to the
total value of this property and as to the value of each item used
therein. In the appraisal of my wife's property my executor
shall accept from her a sworn inventory of her property, such
inventory to be appraised by a certified public accountant and
sworn to or notarized by him; and my executor shall be relieved
from any liability for failure to include in the appraisal of her
estate any property not listed in such inventory or appraisal. My
executors decision as to the property to be set aside under this
provision shall be final, conclusive, and binding upon all beneficiaries, provided only that he may not set aside any property
that fails to qualify for marital deduction. I give, devise, and
bequeath the property set aside under this provision to my wife,
.....................
if she survives me, to be hers absolutely;
otherwise I give, devise, and bequeath such property to my
children . ...........................
"
The estate planner must be aware that the use of any formula clause
making estate asset valuation dependent upon final determination by
the Bureau of Internal Revenue will necessarily delay final distribution of these assets until their values are determined. If it is possible
to impress upon the client that his and his wife's respective estates
must be reviewed frequently, a better method of attaining the
maximum savings in their estate taxes is to make a specific bequest in
a specified amount to the surviving spouse. Such bequest can be
varied from time to time as the estates are reviewed and assets change.
This latter method assures swifter distribution of estate assets during
administration.

https://scholarship.law.ufl.edu/flr/vol4/iss3/2
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Many states, such as Florida,9 statutorily require the apportionment
of federal and state estate taxes among all persons interested in the
estate, in the same ratios that their respective interests bear to the
total taxable estate, unless the decedent has specifically directed otherwise; accordingly a clause directing payment in the desired manner
should be inserted in the will. An example of such a clause is:
"I direct that all my legal debts, funeral expenses, and administration costs be paid out of my estate as soon as practicable
after my decease, and that any and all succession, inheritance,
or estate taxes, state or federal, levied or assessed by reason of
my death shall be paid by my executor out of my residuary estate
without any right or duty on him to seek or obtain contribution
or reimbursement from any person or property."
In most estates it is probably best to include in the will a further
clause bequeathing to the surviving spouse the household goods,
clothing, jewelry, books, pictures, automobiles, and similar articles of
tangible personalty. This provision avoids disputes among the various
beneficiaries and obviates forced sale of such non-income-producing
assets at a sacrifice, for purposes of making distribution, by either the
personal representative or by the trustee, as the case may be.
If the estate owner is a party to a buy-and-sell agreement covering
disposition of a specific business interest that constitutes a part of
the estate assets, such agreement should be noted in the will and the
executor should be specifically directed to carry out all of its terms.
The above comments and clauses are merely suggestions; they are
necessarily worded in a general fashion here and should in each
instance be adapted to the specific situation facing the estate planner.
b. Provision for Sufficient Liquidity
The problem of providing sufficient liquidity to fund all transfer
costs at the death of the estate owner is the most difficult situation
confronting the estate planner. The following representative suggestions may be used to alleviate the lack of liquidity in most estates.
The use of life insurance as a solution is probably the simplest of
the procedures if the estate owner is insurable and if there is sufficient
9

FLA. STAT.

§734.041 (1949), analyzed in detail in Legis., 3 U. oF FLA. L.

REv. 83. (1950).
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investment margin to pay the premiums. If, however, he applies for
insurance and pays the premiums himself, the proceeds will be part
of his gross estate. Enough life insurance must be provided to cover
the liquidity problem as well as the increase in estate taxes caused
by the addition of such insurance. If the estate owner wishes to be
certain that the life insurance proceeds will be used to fund the debts
and claims in his estate, it is best to have such proceeds payable to
his estate. A few jurisdictions, however, have a statute like that of
Florida, wherein life insurance proceeds payable to the estate cannot
fund debts of the insured because such proceeds are exempt therefrom, even though made in terms payable to the estate, and inure
directly to the surviving spouse and children, or to the children alone
when there is no surviving spouse, in equal proportions.' 0 In these
jurisdictions the only effective methods that will assure payment of
his debts and claims are: (1) a valid assignment of the life insurance
contract to a creditor; (2) a clause in a valid will directing the
executor to use specifically named life insurance contracts to pay
debts and claims; and (3) the creation of a life insurance trust with
the insurance proceeds payable to the trustee and with instructions
to him to lend money to or buy assets from the estate for the purpose
of providing the requisite liquidity.
Many estate owners purchase life insurance for the purpose of
funding estate debts and claims and yet make the insurance proceeds
payable to named beneficiaries such as the wife or children. There is
no guarantee that they will use such proceeds either to lend to the
executor for paying debts and claims or to buy assets of the estate
for supplying it with the needed cash. In many instances the estate
owner is advised that the proceeds of insurance on his life are not
taxable in his estate whenever his wife has an independent income or
independent assets that she can use to buy this insurance. 1 This
advice is correct; but the estate planner is then faced with the problem
of balancing the marital deduction in order to attain the greatest
savings in federal estate taxes in both estates. This problem arises
because insurance proceeds owned by the wife upon the estate owner's
life will under the foregoing arrangement become a part of her gross
estate at her death for federal estate tax purposes if he predeceases
her. If she predeceases him the cash value of the insurance becomes
'OFLA. STAT. §222.13 (1949). Iowa, Louisiana, Mississippi, New Mexico, North
Dakota, South Dakota, and Tennessee have somewhat similar statutes.
11INT. REV.

CODE

§811(g)(2).
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part of her gross estate. If the children are of age and have independent assets or incomes of their own, purchase by them of insurance
on the estate owner's life avoids this difficulty as regards her estate.
In either situation, whether the wife purchases the insurance or the
children purchase it, there is no guarantee that they will use the
proceeds to provide liquidity in the estate of the decedent by lending
money to or buying assets from it.
-The estate owner can gradually build up his cash position or
pfrchase sound securities for the purpose of funding the estate
liabilities, but this method is long-range. Of course he may currently
have in his estate certain assets that can be rendered liquid for the
purpose of meeting such liabilities. This can be done either during
lifetime or by a specific instruction in his will directing his executor
to sell these assets to provide the needed cash. This will have the
effect of helping the executor to select those assets that should be
sold, to fund estate liabilities, and will at the same time preserve the
income-producing assets in the estate for the beneficiaries.
Often the estate planner will find that a large amount of the estate
consists of a business interest. Provision by the estate owner for the
sale of a part or all of such business interest may help to solve the
liquidity problem that inevitably arises; and such provision becomes
a necessity whenever the business asset is not a good beneficiary
investment. He should take this step during his life rather than place
the burden on his executor. Experience has shown that in most
instances forced sale of the business interest by the executor may well
2
be disastrous to the estate and the beneficiaries.'
The use of the marital deduction when there is a spouse surviving
will in many estates alleviate the liquidity problem, particularly when
it is caused by federal estate taxes. If, however, the marital deduction
is used and the property passes to the surviving spouse, this problem
is often merely transferred to her estate. Many estate owners who
have taken advantage of the marital deduction have lost sight of the
fact that at the death of the surviving spouse an adverse liquidity
situation may exist in the latter's estate. To prepare for this latter
contingency is also vital. The beneficiaries of the surviving spouse
are the ones who will bear the brunt of this liquidity problem in any
event. Alleviation can be effected if the beneficiaries of the surviving
12In numerous conversations with corporate trust officers I have been informed that forced sale generally realizes only 50% of the amount obtainable
under normal circumstances. Sale of business interests is discussed infra under 1, d.
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spouse, provided they have independent income, buy insurance on
the life of such surviving spouse in an amount necessary to pay the
estate debts, claims, and taxes. The proceeds of this insurance, if not
used to buy assets from the surviving spouse's estate, will at least
offset the penalty that they incur at the death of the surviving spouse.
c. Reduction of Administration Costs
Any reduction in administration costs must be approached by the
estate planner with caution. This reduction must take into consideration the component parts of the estate, the objectives of the
estate owner, and the overall estate plan. Generally speaking, any
assets passing outside the estate owner's will at his death reduce
administration costs. The following methods may be used to transfer
property outside the will: purchase of assets in joint tenancy by
entirety; passing of assets by contract, such as life insurance or
government bonds payable to a named beneficiary; and creation of
an inter vivos trust containing distribution instructions.
The estate planner must first determine the amount of cash needed
to fund the prospective estate liabilities. If the personal representative will have assets sufficient to fund the cash needs of the estate,
then thought can be given to the reduction of administration costs
through the methods listed in the preceding paragraph.
If the estate owner is advised to purchase assets in joint tenancy or
tenancy by the entirety, two consequences must be kept in mind.
First, property so held is taxable at full value in the estate of the first
tenant to die. If, however, the surviving tenant can prove contribution
out of his or her independent funds, the value of such asset for estate
tax purposes will be reduced by the ratio that such contribution bears
to the cost of acquiring the asset. 13 Second, inasmuch as property so
held goes to the surviving tenant and resolves itself into a fee simple
title, the entire value of such asset will be part of the gross estate of
the surviving tenant for the computation of federal estate taxes. If
the surviving joint tenant is the surviving spouse of the estate owner
or if title is resolved in the surviving spouse in tenancy by the entirety,
then such interest will automatically qualify for the marital deduction. 14 If the surviving tenant is not the spouse and has made no
3

1 INT. REV. CODE §811(e)(1).
14
1NT. REV. CoDE §812(e)(3)(E).
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contribution to the purchase of the asset, its value comes within the
five-year rule governing property previously taxed. 15 If, however,
the surviving tenant, even though the spouse, sells the asset during
life, its base for income tax purposes is the original acquisition price
and not the value used for estate tax purposes in the estate of the first
tenant to die.' 6
If the estate owner is advised to name beneficiaries other than his
estate in life insurance or annuity contracts or on government bonds,
as he can do in certain series, the asset will in most instances qualify
for marital deduction, if the surviving spouse is the outright beneficiary, and will constitute part of the gross estate of such spouse for
federal estate tax purposes.
Finally, if the estate owner is advised to place certain assets in an
inter vivos trust containing distribution instructions, and if this trust
meets the objectives of the estate owner and does not violate the
rule against perpetuities, the administration costs can in many instances be reduced not only in his estate but also in the estates of the
income beneficiaries by arranging for distribution of the trust assets
at the death of the final income beneficiary. Furthermore, if the trust
instrument is properly drawn, this plan will effect incidental savings
in estate taxes on the estates of the income beneficiaries. 17
d. Transfer of Business Interests
In many estates containing a business interest as an asset the
estate planner must arrange for the sale of either all or a portion of
such interest. Several reasons make this procedure necessary. The
business interest may constitute the bulk of the estate and may have
to be sold in order to liquidate estate liabilities or to fund debts,
claims, and taxes. Again, it may not be a good income-producing
asset for the beneficiaries. Or, if it is held in proprietorship, the law
may require its sale;18 and if it is a partnership the law may terminate
such interest upon the death of a partner. 19 When it is close corporation stock the surviving stockholders may wish to keep the
15

INT. REv. CODE §812(c); see 4 U. oF FLA. L. l1Ev. 189 (1951).
16Lange v. Commissioner, 289 U.S. 109 (1933) (taxable on such a base as
a capital gain).
"rINT. REV. CODE §811(f)(1)-(5).

' 8 E.g.,
19E.g.,

FLA. STAT.
FLA. STAT.

§783.08 (1949)
§733.37 (1949).
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business closely held in their hands. Experience has shown that the
executor faced with forced sale of a business interest will in most
instances receive little more than half of the true value of such interest
at the time of forced sale. 20 It is important to both the estate owner
and his beneficiaries that the estate planner arrange, through an agreement entered into during the life of the estate owner, if possible, for
the sale of such interest either in whole or in part.
Sole Proprietorship. When the business interest consists of a sole
proprietorship the estate owner had best enter into an agreement,
circumstances permitting, either to sell his interest at his death to
employees willing to take over the business or to arrange for its sale
to some outsider. 21 The estate owner, by entering into a contract
whereby he agrees to sell at his death and the other party agrees to
buy at a mutually agreed price, is assured that his estate will receive
the proper value of such interest. Setting the price in this manner
has the further merit of pegging the value of the interest for estate tax
22
purposes in most instances.

The purchaser of the business interest, in order to assure possession
of an amount of cash sufficientto pay for it at the estate owner's death,
should buy insurance on the life of the estate owner, assuming that he
is insurable. The proceeds of this insurance should be made payable

to a trustee, who should be instructed to carry out all the necessary
details of transfer and to pay these proceeds into the estate at the time
he receives the necessary papers for the transfer of such interest from

the decedent's personal representative to the purchaser.
Partnership. When the business interest consists of a partnership
the partners themselves should enter into an agreement binding the
survivors to purchase the interest of a decedent partner at a mutually

agreed price. To assure receipt by the decedent partner's estate of
the funds necessary for such purchase at his death, each partner can
purchase insurance on the life of the others sufficient to fund his own
obligation arising upon the death of any partner..2 3 It is best to have
20

See note 12 supra.
The estate planner may believe that the estate owner should consider the
formation of a partnership or close corporation; if so, the drafting of the agreement furnishes an opportunity to review the entire business set-up.
22
See the related discussion at 4 U. OF FLA. L. REv. 192-196 (1951).
2327 TAxEs 1146 (1949).
21
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the details of such agreement handled by a trustee, with the proceeds
of the life insurance payable to him and with directions to him to
carry out the entire transfer and to turn over the proceeds of the
insurance to the decedent partner's estate.
The value of the decedent partner's interest as fixed by the agreement will be included in his gross estate for federal estate tax purposes, but the trustee as representative of the surviving partners will
receive the life insurance proceeds free of income tax.2 4 The life
insurance contract itself, even though on the life of the decedent
partner, will not be part of his gross estate, inasmuch as such contract is owned and paid for by the surviving partners and is for
their sole benefit.2 5 The estate planner must take into consideration,
however, that the cash values of life insurance contracts owned and
paid for by the decedent upon the surviving partners will be part of
his estate. The purchase agreement should contain a clause giving
each survivor the option to purchase at cash value the contract on his
own life within a period of from 60 to 90 days after the death of the
policy owner. The insured can thus obtain a life insurance contract
that may be very valuable to him, particularly if it has been in effect
for a number of years or if he is at the time uninsurable. Such transfer
assignment or
of an existing life insurance policy does not become 2an
6
Code.
Revenue
Internal
the
under
value
for
transfer
The business purchase agreement should contain at the very least
the following features:
(1) An explanatory clause.
(2) A formal agreement by each interested party- to sell at death
to the survivors or other purchasers.
(3) A formal agreement among the survivors or other purchasers
to buy such interest.
(4) A fixed value or a formula for valuation of the interest.
(5) A list of the life insurance contracts, including as to each how
it was purchased, who pays the premiums, and who is
beneficiary.
(6) Directions as to the estate representative's duties in carrying
out the agreement, and a further clause binding each party to
24

INT. REV. CODE §22(b)(1).
2527 TAXEs 1146 (1949).
26
INT. REv. CODE §22(b)(2).
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(7)
(8)
(9)

(10)
(11)

the agreement to recognize it in his will and to direct his
executor to carry out its terms.
Recital of the duties and fees of the trustee appointed for
transfer purposes.
Directions to the survivors or other purchasers regarding any
necessary assumption of business debts.
A provision giving each survivor the option to purchase at
cash value the insurance policy owned on his life by the
decedent.
Provisions for amendment or revocation of the agreement.
Provisions for the procedure to be followed if the business is
sold or terminated or if a party to the agreement leaves the
business prior to his death.

Many other conditions and terms can be added, but the above list
includes the essential elements of an agreement relating to sole
proprietorship, partnership, or close corporation.
A trustee arrangement has been suggested for the business purchase
agreements, with the trustee named as beneficiary of life insurance
proceeds used to fund the obligations. If beneficiaries other than
the trustee are named, this procedure entails certain disadvantages:
(1)

Naming the decedent's estate is inadvisable, because giving the
personal representative control of both the decedent's business
assets and the life insurance places him in a position to delay
carrying out the details of transfer and thereby to harass the
purchaser. Furthermore, despite state statutes protecting life
insurance, there is always danger that the creditors of the
decedent may levy on the proceeds; and there may be a risk of
added estate taxation. 27 There is also the contingency that
this choice of beneficiary will exclude the life insurance
proceeds from the purchaser's cost bases if he should wish to
28
sell.
(2) Naming the decedent's widow as beneficiary has the advantage of making the settlement options of the life insurance
available to her and is particularly attractive because of the
federal income tax advantage that she can gain thereby. Here
27See Estate of John T. Mitchell, 37 B.T.A. 1 (1938); Dobrzensky v. Commissioner, 34 B.T.A. 305 (1936).
28
See Legallet v. Commissioner, 41 B.T.A. 294 (1940).
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again there may be unforeseen tax consequences to the purchaser, however, because the insurance proceeds may be
excluded from his cost basis upon later sale.2 9 In addition, if
the assets remaining in the hands of the personal representative
are not sufficient to pay the debts and claims of the decedent,
the survivors are then placed in the unfortunate position of
claiming an estate asset of which a part is needed to settle
other debts and claims. 30
(3) Naming the partnership as beneficiary is likewise inadvisable,
inasmuch as the proceeds become partnership assets, subject
to partnership debts, and may possibly increase the value of
the decedent's partnership interest for estate tax purposes.3 1
Close Corporation. When the business consists of close corporation stock the individual stockholders can enter into an agreement,
similar to the partnership buy-and-sell agreement, for the purchase of
a decedent stockholder's stock interest. Such agreement can be similarly funded by the criss-cross arrangement of life insurance. A trustee
should be named to receive the proceeds of the life insurance; the
stock shares should be endorsed in blank and placed in his hands;
and he should be instructed to carry out the necessary details of
transfer upon the death of a stockholder and to pay the proceeds of
the insurance to that stockholder's estate. In most states in which a
corporation is permitted to buy in or retire its own stock out of
surplus, 32 the corporation can agree to purchase the estate owner's
stock interest at his death at an agreed figure. The corporation, in
order to assure possession of the surplus necessary to buy in such
interest, can purchase a key-man insurance policy on the life of the
stockholder, provided he is an employee, so that at his death the
proceeds will fund the purchase obligation.
This procedure is not recommended, however, if the surviving
stockholders consist of the immediate members of the family of the
decedent stockholder; the amount paid by the corporation for his
interest may be regarded for income tax purposes as a constructive
29

Ibid.

30

See, e.g., Murphy v. Murphy, 217 Mass. 283, 104 N.E. 446 (1914); DAVIs,

LIFE I.NsuzxcE AND Busniiss PurtCHASE AGEEmEms 3 (1948).
31
INT. PE-v. CoDE §811(g)(2); see Newell v. Commissioner, 66 F.2d 102

(7th Cir. 193); Estate of W. A. Blair, 4 B.T.A. 959 (1926).
82 E.g., FLA. STAT. §612.08(8) (1949).
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dividend to the members of his family.33 Sale of a partial interest in a
close corporation may also involve a constructive dividend if the
surviving stockholders are heirs or beneficiaries of the estate of the
decedent. Since the Revenue Act of 1950, however, this hardship has
been alleviated to some extent in that if the decedent stockholder's
shares consist of 50% or more of his net estate the corporation may
step in and buy enough shares to fund his federal estate taxes. 34 In
such event agreements can be drawn whereby the corporation, provided it has sufficient surplus, buys from the decedent stockholder's
estate enough shares to pay his federal estate taxes and the surviving
stockholders purchase the remaining shares from his estate.
Whenever a buy-and-sell agreement is used a trustee should be
appointed to carry out its terms, thereby assuring a smooth transfer
and avoiding the practical and legal pitfalls that might otherwise
exist. 35
e. Inter Vivos Gifts
If the estate is large enough and has assets that lend themselves to
the making of gifts, the estate owner should utilize this procedure.
Gifts not only can aid in attaining his objectives but will also reduce
transfer costs and federal estate taxes. Any gifts made or contemplated must, however, take into consideration the estate owner's own
eventual retirement. He must avoid giving away property over which
he wishes to retain control. It is recommended that each gift still be
made for a living reason, despite the statutory provision that after
three years from the time of making the gift the presumption that it
was made in contemplation of death is specifically precluded. 36 The
estate planner must remember that for income tax purposes the base
of the donee is the same as that of the donor at the time he originally
acquired the property. Should the property be sold later by the
donee, his capital gain tax plus the donor's gift tax may offset any
federal estate tax saving to the estate. Any gift made by inter vivos
trust requires careful drafting of the trust instrument with a view to
eliminating any control by the trustor; otherwise the interest trans33
34

1NT. REV. CODE §115(g).
1NT. REV. CODE §115(g)(3).

At the time of writing, the Senate has passed

a bill reducing the percentage to 25% of the net estates.
35
See comments on beneficiaries under "Partnership" supra.
36
1NT. REV. CODE §§811(1), 811(c).
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ferred will be taxable in his estate.3 7 It will likewise be taxable if
its transfer does not take effect until his death or thereafter.3 8 Future
interest problems must also be noted and solved at the time the trust
is created; otherwise only a partial gift may result, and the annual
exclusion cannot be used to the fullest extent.

f. Sound Estate Management
More assets are lost or wasted because of inept management either
during the period of administration or after distribution to the
beneficiaries than for any other single reason, including even federal
estate taxes. The estate owner should name as his personal representative someone in whom he has confidence and who will have the
experience required to administer his estate properly after his death.
Furthermore, if his beneficiaries lack sufficient experience and competence in handling property, he should place his estate property in
the hands of an experienced trustee for management after distribution.
In this connection, small experimental gifts can well be made by the
estate owner during his life in order to test the management abilities
of intended beneficiaries of his estate.
g. Adequate Use of Life Insurance
The importance of life insurance in estate planning is frequently
underestimated by the attorney. Countless problems can be solved
by judicious use of this tool. The attorney engaged in estate planning
should acquire a comprehensive background and knowledge of the
various types of life insurance, of the manner in which these can be
used to fit various estate situations, and of the methods by which
these can be used to meet adverse estate factors. William J. Bowe
has written in a clear and concise manner about many of the problems
arising in estate planning and many of the solutions offered by life
insurance.3 9 The attorney interested in estate tax planning should
read this practical treatise.
The estate planner must make a careful and meticulous analysis of
37

INT.

38

REV. CODE

§§811(d), 811(f).

1NT. REV. CODE §811(c)(2),(3).

9

3 BowE, LIF INsuANcE AND EsT

TE

TAX PI.AwNno

(1950);

see also Bowe,

Income-Tax Treatment of Life Insurance Proceeds, 4 U. OF F.A. L.
157 (1951).

Published by UF Law Scholarship Repository, 1951

REv.

17

Florida Law Review, Vol. 4, Iss. 3 [1951], Art. 2
UNIVERSITY OF FLORIDA LAW REVIEW
all life insurance and annuity contracts presently held; these are important estate assets. This analysis will show him that the older
contracts obligate the insurance company to pay the beneficiary either
a three or three and one-half percent guaranteed interest rate on the
life insurance proceeds and that the payments over a definite number
of years or throughout the life of the beneficiary are extremely
favorable. In many estates such older policies should if possible be
preserved to the beneficiary as an income-producing asset. The newer
policies are considerably less favorable and accordingly should be
selected for liquidating estate liabilities.
The estate planner will at times recommend that life insurance be
purchased to solve an estate liquidity problem or to help increase
beneficiary income, only to find that the estate owner is no longer
insurable because of some physical impairment. Analysis of the
existing insurance will reveal any contracts permitting the insured to
use dividends payable thereon for the purchase of paid-up additions
regardless of his physical status. The use of such right helps to
alleviate the problem of current uninsurability.
In many estates the owner has applied for and currently owns
insurance on the lives of his children. This factor can be ascertained
by checking the form of application, a photostatic copy of which is
appended to all contracts. At his death the cash value of such
contracts becomes an asset in the hands of his personal representative
and is a part of his gross estate for tax purposes. Unless he either has
provided by will that the executor pay insurance premiums out of
the estate during the period of administration, and has specifically
bequeathed such contract for distribution to a beneficiary, or has made
provision in the contract application itself for the transfer of ownership
of the contract at his death, the personal representative will be obligated either to cash out the contract or to make arrangements for its
sale at cash value to the insured child or to the child's guardian in
jurisdictions permitting the guardian to invest in such an asset for his
ward.
It is often feasible and economically sound for the estate planner
to qualify a portion of the life insurance proceeds for the marital
deduction. 40 Two advantages can be gained whenever the life in40

See the requirements for qualification of life insurance proceeds supra
under 1, a; compare the somewhat different provisions for qualification of trusts
at 4 U. oF FLA. L. REv. 188 (1951).
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surance is qualified for marital deduction, one relating to her income
tax and the other to her estate tax. If the surviving spouse elects to
have the proceeds payable under the life-income option, she will
receive them free of income tax.41 Also, as she uses up these proceeds
her taxable estate is reduced. Despite the seeming disadvantage of
using the insurance proceeds to pay her life income, the reduction
of her gross estate and the resultant savings in federal estate taxes,
coupled with the fact that the payments to her are free of 'income
tax, offsets this disadvantage to a great extent.
The estate owner may have as one of his objectives the care of an
elderly relative or faithful employee. Rather than making him the
legatee of a cash bequest in the will and thereby increasing the
liquidity problem of the estate, it may be feasible and economically
sound for the estate owner to name this individual as beneficiary of
one of the insurance policies that already exist in the estate. F6r
example, if the estate owner wishes to provide $75 a month for a
beneficiary over 70 years old, a life insurance contract with a face
value of $10,000 will supply a guaranteed life income to such
beneficiary of approximately $75 a month, whereas if he sets up a
fund invested in sound securities, a principal in excess of $20,000 will
be required at current interest rates of from three to three and onehalf percent.
If the estate needs more life insurance, or if there is an adverse
factor that can be solved by the use of more life insurance, the estate
planner should investigate methods for the purchase of insurance in
such manner that the proceeds will not be taxable to the estate.
Merely obviating this difficulty, however, is not sufficient. The insurance must be so set up that it will be available to meet the adverse
situation; in addition the gift tax, federal estate tax, and income tax
impact to the beneficiary and his estate, as well as to the owner and
his estate, must be measured. If an income-producing asset is needed
to provide a fixed guaranteed income for a beneficiary, he can apply
for and own insurance on the life of the estate owner. If the
beneficiary has independent assets or income enabling him to pay
the premiums on such contract, its proceeds will not be taxable in the
estate of the estate owner, provided the funds so used are not considered as indirect payment of premiums by the estate owner. If the
estate planner is faced with the problem of supplying additional
41

INT. REV. CODE §22(b)(1).
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liquidity in an estate containing a close corporation stock interest
that amounts to more than half of the net estate, the corporation can,
if the estate owner is one of its active employees, 42 purchase insurance
on his life and name itself as beneficiary; it can then use the proceeds
at his death to purchase a sufficient number of his shares to pay his
federal estate taxes.43 This arrangement will result in an indirect
income tax saving to the estate owner, inasmuch as the premiums are
not deductible by the corporation as a business expense, 4 4 and
accordingly reduce the amount otherwise available for dividends.
Such reduction eliminates either an additional income tax on the estate
owner or the imposition of a surtax on the corporation. 45 The net cost
of such life insurance is less than it would be if the estate owner
personally owned and paid for the policy, since he would have had
to pay for it out of income subject to personal income tax. Upon his
death and the receipt of the proceeds by the corporation, it can offset
the amount received by showing the loss occasioned by his death,
provided he is an active employee and a key man, and thus avoid a
46
resulting increase in corporate assets.
The estate planner will find that in many instances the outright
purchase of a life insurance contract by the estate owner will preserve
in his estate assets that are excellent income-producing investments
for the beneficiaries. Their preservation will outweigh the increase
in his federal estate taxes produced by the additional insurance.
Many estate owners of moderate wealth are faced with constantly
growing charitable demands that they feel obligated to meet by virtue
of their position in their particular community. They know that this
demand will be made upon their beneficiaries, who normally have
difficulty in meeting it with their own less ample resources. Accordingly many an estate owner has purchased life insurance in modest
amounts and has made the proceeds payable to a family charitable
trust, of which his beneficiaries are named as trustees. They are
42

The corporation can purchase such insurance in any event provided it has
an insurable interest, but insurance on the life of a non-active employee presents
an estate tax valuation problem because the proceeds will probably be included
in corporate surplus; see note 46 infra.
43
44

See note 34 supra.
INT. REV. CODE §24(a)(4).

45

INT. REV. CODE §102.
46For an example of the tax treatment when the insured is no longer active
with the corporation see Newell v. Commissioner, 66 F.2d 102 (7th Cir. 1933).
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authorized to make charitable contributions of principal and income
from time to time as they deem advisable. Proceeds payable to this
trust are deductible from his gross estate for federal estate tax
purposes and yet provide the beneficiaries with a fund for satisfying
these constantly growing charitable demands.
h. Reduction of Beneficiary Fixed Charges and Income Taxes
An estate plan is never complete unless the planner can determine
with some reasonable degree of accuracy the characteristics of the
component parts of the estate that will be left for distribution to the
beneficiaries after the administration period. If he can reasonably
forecast the assets that will be left he can estimate rather closely
the approximate income that they will produce. Such income, however, is not spendable income in the hands of the beneficiaries.
Against it will be assessed fixed charges such as realty taxes, personal
property taxes, maintenance, and any mortgage payments. Elimination of as much as possible in the way of fixed charges against
beneficiary income is an essential corrective procedure. For instance,
it may be better for the estate to provide funds to pay off a mortgage
during administration rather than to have the beneficiaries assume the
mortgage payments, because these will inevitably reduce spendable
income during the period of amortization.
Another factor that reduces beneficiary income is, of course, the
income taxes against it. For example, suppose we have an estate
providing the wife as beneficiary with $50,000 in investment securities producing an income return of $1,500 per year, and also proceeds
of life insurance in the face amount of $100,000 left at interest income
to her at a guaranteed rate of 3%, or $3,000 per year. Her total
income will be $4,500 per year. Using the 10% standard deduction,
or $450, plus one exemption of $600, her income tax will amount to
$719, assuming the rate of tax in effect as of September, 1951. After
paying this she will have $3,781 spendable income, assuming no other
fixed charges. If, however, instead of the interest-income return on
the life insurance, the proceeds are payable to her on the life-income
basis, then, assuming she is age 45, the return on such proceeds will
be approximately $4,800 a year. Adding thereto the $1,500 from
the securities, she will have a total income of $6,300, yet her income
tax will be based on only the $1,500 from the securities. Accordingly
her income tax under the 1951 table in effect in September, 1951, will
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be $152, using one exemption.
$567 per year while enjoying
year rather than $3,781. This
even though a portion of the
used to pay it.

Thus she saves taxwise approximately
a net spendable income of $6,148 per
increase may be very important to her,
proceeds of the life insurance is being

i. Estate Owner Retirement
In any estate plan the estate owner should integrate his objectives
for his beneficiaries with his own eventual plans for retirement.
Many different types of assets can be used to provide retirement
income. For the vast majority of estate owners three types of investments will give a well-rounded retirement program. The first is life
insurance or annuities; the second is listed investment stocks and
bonds; the third is income-producing realty.
In the first classification many kinds of life insurance will qualify
for this goal. The insurance should be in any basic form of contract
that has a cash value, that is, using life insurance terms, the contract
should be either in the ordinary or whole life form or of the heavier
premium type, often specifically designed to be used for retirement.
Most life insurance contracts, even ordinary life, have favorable cash
values that the insured can place upon a basis of retirement income
for himself at any given age. The life insurance for retirement should
be the keystone of the retirement program. The guaranteed amounts
payable to the estate owner at the time of his retirement should be
sufficient to pay him a livable income regardless of economic cycles.
In many instances today, if the estate owner is an employee of a
corporation, a pension plan exists and the amount payable under it is
sufficient to supply or provide the keystone in a retirement program.
In any event, such an investment, whether supplied by the estate
owner himself or provided from other sources, is an essential part of
his retirement program.
After providing the keystone for his retirement program, the estate
owner should invest in investment securities. Safety of principal as
well as amount of income is a major consideration. Investment in
realty should be made with the same factors in mind. The latter
types of investment are important for the retirement program because,
as experience has shown, they supply the additional revenue needed
to maintain a given standard of living during periods when the
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purchasing power of the dollar is low. Conversely, when this is high
and the return on investments and realty is low, the guaranteed fixed
income from life insurance contracts and annuities furnishes income
sufficient to maintain the desired standard of living. This investment,
however, requires careful and constant management and may be so
onerous that the estate owner does not wish to hold it in his retirement
folio. Many a retired estate owner finds himself, or leaves his widow,
"land-poor."
2. CAsE ILLUSmATION SHowiNG Comwcr'E Nocrupms IN
RELATioN To SP.EcC ADvER sE FAcroRs

The foregoing discussion of corrective procedures available to offset
or mitigate the nine adverse factors most frequently arising in estate
planning is not exhaustive. The procedures set forth are in all probability the simplest that can be used; they will not involve the estate
planner in complicated income tax and estate tax problems or in major
difficulties of implementation. The attorney who has knowledge of
probate procedure will often find that common sense along with this
knowledge will indicate those corrective procedures that are simplest
and best. Estate planning is not beyond the orbit of the general
practitioner if he has a knowledge of the probate process. Expert
help is available to him in the fields of life insurance, investments,
estate management, and accounting. He should take advantage of
such assistance; and with it he can do a creditable j6b for his client
provided he has adequate factual information and complete data
concerning the beneficiaries and the estate owner's objectives. If he
will then develop a working procedure, such as the one already outlined,47 whereby the adverse factors in any estate are highlighted, he
should be able to do an adequate estate planning job for his client.
Returning to the summary of adverse factors in the case illustration
heretofore analyzed, 4 8 the following corrective procedures are suggested in sequence. These procedures are not meant to be exhaustive,
but are probably the simplest taxwise as well as the least complicated
to implement.
47
See
48

Part II, 4 U. oF F"A. L. REv. 202-213 (1951).
The facts and the analysis of adverse factors appearing in Part II, 4 U. oF
FLA. L. Ev. 203-215 (1951), must be re-read in conjunction with the discussion here.
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Step 1
A check of the estate factual data and of Steps 1 and 7 of the
analysis of adverse factors shows that the life insurance proceeds
payable to the estate owner's mother and aunt, even when unencumbered by the apportionment of estate taxes, will not be sufficient to
pay them $75 per month apiece for life, whether left under the lifeincome option or under an option paying both principal and interest
of $75 per month for as long as the proceeds will last, taking into
consideration their respective life expectancies. The estate owner
has a choice of at least three different procedures to correct this
situation and meet his objective:
a. In order to prevent apportionment of estate taxes against this
life insurance, as provided by Florida law, 49 the estate owner
must include in his will a clause forbidding such apportionment
against these transfers.
b. The estate owner can, by will, set aside in a testamentary trust
sufficient assets, to be paid to the mother and aunt during their
life with remainder to his children upon the death of the mother
and aunt. If the present life insurance, namely, $4,000 to the
mother and $3,000 to the aunt, is left on a life-income basis, its
proceeds will supply approximately $30 per month to the
mother and $23 to the aunt. The estate owner should set aside,
in a testamentary trust reckoned on a 3% net return, $15,000
in order to provide $45 per month for the mother and approximately $17,350 in order to provide $52 per month for the aunt,
or a total of $32,500 in addition to the existing life insurance.
These monthly amounts will be paid until the deaths of the aunt
and mother, and the trust corpus will then be available for
other purposes.
c. In lieu of the above, the estate owner can change the beneficiaries of his existing insurance presently left to the children
and wife, so as to leave $6,000 of insurance in favor of the
mother and $7,000 in favor of the aunt. Alternatively, if he is
still insurable, he can purchase additional insurance in the
amount of $13,000, $6,000 payable to the mother and $7,000
payable to the aunt, such policies, along with the contracts
49

See note 9 supra.
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already left to the aunt and mother, to be payable on an income
basis for 20 years certain or life thereafter. These amounts,
totaling $150 per month, will be available to the mother and
aunt for their respective lives; and if their demises should occur
prior to the end of the 20-year period any proceeds remaining
can be made payable to the children. It must be noted that in
the event the estate owner purchases new life insurance there
will be an increase in his total estate taxes, taking the marital
deduction into consideration, of $1950.
The high administration costs in this estate are due to the close
corporation interest. These costs can be reduced to some extent by
appointing a trustee to adminiter the buy-and-sell agreement, with
directions to distribute the funds. This procedure is discussed at
greater length under the next step.
Step 2
One of the estate owner's objectives is to sell his close corporation
stock interest, which at the present time represents a major portion
of his estate. His reasons for sale are that the stock does not pay
high dividends; that the business is a highly specialized one and is
subject to fluctuation; that at his death the corporation may have some
difficulty in replacing his services; and that his interest, although
large, does not represent a majority interest. While he and another
stockholder' together hold the controlling interest and work well
together, there is no guarantee that his beneficiaries and the other
stockholder will be harmonious in their dealings, particularly inasmuch
as beneficiaries will be primarily interested in dividend return on
such stock. The sale of his business interest at a fair price will provide
ample liquidity in his estate. The existing stock retirement agreement
between the corporation and its stockholders will in all probability be
effective, although certain disadvantages have been noted in the
summary of adverse factors.5 0 There are two corrective procedures
that can be used, either of which eliminates the disadvantages of the
stock retirement agreement.
a. Pursuant to the Revenue Act of 1950, the Internal Revenue
504 U. OF FRA. L. BEv.

214 (1951).
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Code does not regard as a constructive dividend to surviving
stockholders the purchase by the close corporation of sufficient
stock of a decedert stockholder to fund his federal estate taxes
if his interest in the corporation amounts to 50% or more of his
net estate.51 The present stock retirement agreement can be
altered so as to obligate the corporation to buy from the estate
of each decedent stockholder enough shares to fund his federal
estate taxes. Inasmuch as it owns insurance on the life of each
major stockholder sufficient to fund such obligation, it can
readily carry out the agreement even though the two major
shareholders may die simultaneously or at closely connected
dates. The two major stockholders should also enter into a
stock purchase agreement between themselves, employing a
trustee, whereby the survivor agrees to buy all remaining shares
from the decedent. In order to assure sufficient cash in the
hands of the survivor to enable him to do this, each stockholder
should buy insurance on the life of the other sufficient to fund
the survivor's obligation. This agreement should contain the
essential principles or clauses previously outlined. 52 It should
also anticipate the simultaneous death of the major stockholders
by providing for nullification of the agreement under such
circumstances, the return of the shares by the trustee to the
respective estates, and the payment of insurance proceeds to
the estates of the respective owners of the policies. All stock
certificates of the parties should be endorsed in blank and
placed with the trustee, who should be named beneficiary of
the life insurance proceeds also. He should be directed to
carry out the terms of the stock purchase agreement and to
release to the survivor such stock as the latter may buy under
the agreement, as well as to pay over to the estate of the
decedent enough of the proceeds received from the survivor
and from the life insurance to provide the personal representative of the decedent with sufficient cash to liquidate estate
liabilities, the balance of the proceeds on hand to be paid to
the beneficiaries designated by the decedent.
Arrangements can be made with some life insurance companies to turn over to contingently named beneficiaries any
51
52

INT. REV. CODE §115(g)(3).
See the discussion supra at 1, d.
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part of the insurance contract not needed as cash. In this way
the beneficiaries have an opportunity to take advantage of the
settlement agreements in such contracts without being faced
with the problem of investing the cash proceeds.
b. The second procedure involves the same stock retirement agreement just discussed; but instead of a stock purchase agreement
between the major stockholders the corporation can enter into
a profit-sharing plan for the benefit of its employees. Such
funds can be used to buy insurance on the lives of the two
major stockholders. The trustee of the profit-sharing plan can
enter into an agreement with the two major stockholders to
buy at death their respective interests other than the shares
purchased by the corporation. This latter suggestion will of
course depend upon the degree of altruism possessed by the
major stockholders, inasmuch as the profit-sharing plan benefits
employee participants. This solution enables each major stockholder to sell his stock at death at a fair price, although through
this device the company employees will eventually own the
majority of.the corporate stock. The trustee of the profitsharing plan should be directed in the agreement to turn over
the appropriate sale proceeds to the testamentary trustee of
each decedent
The foregoing procedures will effectively reduce administration
costs, because only enough proceeds to pay estate liabilities will be
passed to the personal representative, and the assets remaining in the
hands of the various trustees will pass directly to the beneficiaries.
Step 8
Two liabilities appear in the analysis of adverse factors: 3 the
demand note secured by mortgage on the residence, and the contingent liability of the estate owner as endorser of the $150,000 note
of the corporation.
a. The demand note will be paid if the personal representative in
the will is instructed specifically to pay off such obligation. In
turn, of course, the trustee of the stock sale agreements will be
53

Part II, 4 U. oF FLA. L. lEv. 214 (1951).
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forced to pay over to the personal representative sufficient cash
to liquidate this demand note.
b. As the corporation is in excellent financial condition, the estate
owner should if possible arrange with the holder of the corporate note to cancel his name as endorser. In lieu of this, since
the note is secured by mortgage upon a new corporate building,
the estate owner can purchase it from the corporation by paying
for the equity therein and can thereby arrange for a new note
and mortgage in his own name, the corporation to pay rent to
the estate owner for this building. An income tax problem
may arise under this procedure, but it can be avoided by fixing
a fair rental not susceptible to criticism as a dividend to the
stockholder-owner. 54
Furthermore, this procedure must be carefully measured to
determine the exact impact of estate taxes, of increased administration costs, and of the fact that such building, designed
for a specific use by the corporation and therefore a good
income-producer for the beneficiaries as long as the corporation
is sound, may nevertheless become a poor investment if the
beneficiaries have to look for another lessee.
c. If the estate owner is still insurable, the corporation can purchase
sufficient insurance on his life to fund its obligation at his death,
thereby relieving his estate of his liability as endorser.
Step 4
Only three types of the assets previously listed 5 are well suited to
transfer as gifts: the close corporation stock, the savings account
passing by survivorship, and the government bonds passing by
contract. The stock, although easily transferable, is subject to a
purchase agreement; and the estate owner, if he gives any portion of
it away, will reduce his percentage of corporate control. These disadvantages outweigh any advantages that may be gained by making
gifts of such stock.
The savings account of $7,000, which will pass to the wife by
survivorship, lends itself well as a present gift. This procedure offers
two advantages: first, a small savings in federal taxes due to reduction
541f construed as a dividend, the rental is not deductible as a corporate business expense.
55
Part II, Step 1, 4 U. oF FLA. L. R v. 204-205 (1951).
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of the estate by this amount; 56 and, second, the fact that at the time of
the estate owner's demise his wife Wl have this cash on hand to meet
her living expenses prior to distribution of estate assets. The joint
savings account will not be available to pay estate liabilities; and
furthermore it may be tied up upon the death of the estate owner if
the bank insists upon a tax waiver. If $13,000 of the life insurance
presently made payable to the children is used to accomplish the
objective of providing $75 a month each to the estate owner's mother
and aunt, this loss to the children can be offset by present gifts to
them of the government bonds now made payable to the wife. The
remaining $2,000 of life insurance that would still be payable to the
children after the change of beneficiary on $13,000 of insurance
should be made payable to the wife under this procedure. Since the
estate owner, having made no previous gifts, has not used his lifetime exemption, he is not liable for any gift tax on these transfers.
The several steps in the computation of such gift tax are as follows:
Actual gift to wife
Less one half its value 57

$7,000.00
3,500.00

Gross gift

$3,500.00

Less annual exclusion 58
Net amount of gift to wife
Actual gift to children
Less three annual exclusions 59
Net amount of gift to children

3,000.00
$ 500.00
$25,000.00
18,000.00

Total amount of gifts made

7,000.00
$7,500.00

The estate owner and his wife will still have $52,500 of their
$60,000 combined lifetime exemption for use in future gifts. 60 The
gift of $25,000 to the children, taking the marital deduction into
consideration, will show a savings in estate taxes of 30% of $12,500,
or $3,750.61
56

Taking the marital deduction into consideration, the total estate tax savings
will be 30% of $3,500, or $1,050, INT. REv. CODE §812(e) (1) (H).
57
INT. Rxv. CODE §1004(a)(3)(A).
58
1NT. REv. CODE §1003(b)(3).
59

Assuming the wife joins in the gift, INT. REV. CODE §1000(f).
REv. CODE §1004(a)(1). The wife's lifetime exemption would be

6oIN-.

reduced
to $26,500, the husband's to $26,000.
6
TINr.

REv. CODE §812(e)(1)(H).
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Step 5
The estate owner, by leaving everything in his will to his wife as
well as by passing the bulk of his remaining assets to her outside the
will, has qualified the bulk of his estate for the marital deduction. 62
Since the five-year rule under the Internal Revenue Code does not
operate on assets passing to a surviving spouse from an estate owner
dying after December 31, 1947,63 all such assets received by the wife
will be includible in full in her gross estate for federal estate tax
purposes even though she dies shortly after her husband does. Thus
his estate will bear a tax on one half of all his assets at his death, and
upon her death her estate will bear a full tax on all of her assets,
including those received from him at his death.
This full tax in her estate can be reduced by the use of a clause
passing outright to her no more than enough assets to make up the
maximum marital deduction permissible. 64 The following figures and
situations are illustrative:
a. Assume the present estate plan, with the wife surviving the
estate owner. Combined Florida and federal estate taxes at
his death will be $28,402.95. Assuming normal administration
costs, debts, and claims, the combined taxes at her subsequent
death will be $67,412.96, making a total tax return of $95,815.91.
b. Assume the estate owner dies after his spouse does, and that
the marital deduction is not available. The combined Florida
and federal estate taxes will be only $84,373.36.65
c. Assume an estate plan in which assets qualifying for the marital
deduction amount to only one half of the adjusted gross estate.
At the death of the estate owner his combined Florida and
federal estate taxes will be $28,402.95.66 At the subsequent
death of his wife her combined Florida and federal estate taxes
will be $39,617.80, making a total tax burden of $68,020.75. A
savings in taxes of $27,795.16 is thus effected as compared with
those in the present estate plan.
62INT. REV. CODE

§812(e)(1)(A); see Part II, Step 8, 4 U. OF

FLA. L. REV.

206 (1951).
63INT. REV. CODE

§812(c).

64

N'r. REV. CODE §812(e)(1)(H); see the clause supra in 1, a.
65
See 4 U. OF FLA. L. REV. 209 (1951).
661d. at 208.
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The remaining estate assets can, after the payment of taxes, be
-left outright to the children if by rearrangement of estate assets
the wife has sufficient spendable income. If the estate owner
desires, however, that she have greater income or that the
children not have the proceeds until a later age, then the
executor can be directed in the will to pay such residual assets
into a testamentary trust that does not qualify for the marital
deduction. A small portion of the income can be paid to the
children and the balance left to accumulate, thereby offsetting
to some extent any principal amount of the existing life insurance
that may be made payable on a life-income basis to other
beneficiaries.
Although the wife has little or no property according to the estate
data, she should nevertheless make a will. If she acquires assets
during her husband's life, these should by-pass him, so that in the
event of her prior demise he will not inherit any assets from her. Any
inherited assets would of course increase his estate tax problem and
offset any savings that might be accomplished by the gift of the
savings account to his wife. Her will can be drawn to pass all her
assets to the childrefi. If, on the other hand, she outlives the estate
owner she will become the legatee of a substantial amount from him,
and a will is essential to pass her property in accordance with her
objectives.
Comparison of the tables discussed in Part II c 7 shows that if the
wife predeceases the estate owner his estate taxes will increase from
$28,402.95 to $84,873.36 because of the loss of the marital deduction.
If she outlives him the estate taxes in both estates will total $28,402.95
plus $39,617.80, or $68,020.75. The difference between this result
and $84,373.36, or $16,352.61, is the loss that the children must bear
if he outlives her and the marital deduction accordingly becomes unavailable. This loss can be offset, however, by having the children
purchase insurance upon her life, as both owners and beneficiaries of
the policies. In the case of the minor children, the estate owner can
apply for this insurance and name them as owners and beneficiaries.
If he gives them the government bonds they will have ample funds
with which to pay the premiums. The insurance proceeds, or its cash
value, will not be includible in the estates of the wife or husband for
671d. at 208, 209.
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estate tax purposes because the children will have all the incidents
of ownership and the insured wife is not paying the premiums directly
or indirectly.68

Step 6
If the estate owner predeceases his wife the use of the marital
deduction leaves her with a substantial estate. Inasmuch as she has
had no previous business experience, the problem of investing a large
amount of cash will be a heavy burden. This problem can be offset
by either of two procedures:
a. Either of the procedures outlined in Steps 2a or 2b supra leaves
the trustee free to distribute any remaining life insurance
proceeds in the form of a policy contract rather than in cash;
and a portion of such remaining insurance can be passed outright to the wife to balance the marital deduction. She in turn
can elect to take such proceeds under the policy option of
twenty years certain and life thereafter. She will receive these
payments free of income tax and will have no investment
problem. Of course one disadavantage of such an arrangement
is that she will eventually exhaust the insurance proceeds, but
this factor is offset to some extent by her higher net spendable
income and the reduction of her estate taxes at her death.
b. If the wife receives the major proportion of the marital deduction in cash, the estate owner can by will direct his executor
to pass to a trustee those assets that are in his hands and that
must qualify for the marital deduction in order to make up an
amount equivalent to one half of the adjusted gross estate.
The entire income of such trust must be payable to the wife
annually or more frequently, and she must have the full power,
in herself alone, and in all events, to appoint the trust corpus,
free of the trust, during her lifetime or at her death. 69 This
procedure relieves her of the responsibility of investing such
assets, but the estate owner must select a competent trustee
with adequate investment experience to administer the trust.
68

lNT. REV. CODE §811(g)(2).

69

1NT. REV. CO-DE

§812(e)(1)(F); cf. 4 U.
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Step 7
Jurisdictions apportioning by statute the succession taxes among
all taxable transfers that occur at the death of the estate owner nevertheless permit him to direct by will the payment of such taxes out of a
specific portion of his estate. In the estate here analyzed the owner,
in order to accomplish his objectives, should direct the executor to
pay all estate taxes from his residual estate, thereby avoiding prorated
apportionment to the taxable transfers passing outside his willy °
Unless he forbids apportionment of taxes against the life insurance,
more of this must be provided for his mother and aunt if each is to
receive the desired $75 per month.
Step 8
Analysis of the adverse factors brings to light the failure of the
estate as now arranged to meet the beneficiary income objective. 71
Several corrective procedures are available:
a. A choice of the procedures recommended in Steps lb or ic
supra, combined with Step 7, will supply the income necessary
to accomplish the estate owner's objective for his mother and
aunt.
b. Education for the children can be provided either by present
gift of the government bonds or by naming them as beneficiaries
of these bonds. 72 Inasmuch as the estate owner had originally
intended to use the bonds for the education of the children
during his life, there is no reason for not so earmarking them
now rather than naming the children as beneficiaries of the
existing life insurance.
c. The wife's income can be substantially increased by giving her
the right to elect any option under the existing life insurance
contracts left to her.73 The actual amount she will receive per
month from this insurance, if the proceeds are placed under
the twenty years certain and life thereafter option, will be
70

See note 9 supra.
See 4 U. oF FLA. L. Rxv. 212-213, 215 (1951).
721d. at 180, 203.
73Id. at 203.
71
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$233.22. This income will be net to her and free of income
4
tax.7
d. The estate owner needs diversification in his present holdings
in order to obtain a balanced estate for his retirement. Use of
present investment income is preferable to liquidation of some
of these holdings because the close corporation stock interest is
the one that normally should be liquidated and yet the estate
owner must hold this asset for business reasons. Accordingly,
investment is indicated; and it should take the form of sound,
listed investment securities or sound rental realty rather than
retirement income insurance or annuities. The close corporation, if it can obtain permission to do so under the current wage
and salary stabilization controls of the Federal Government,
should enter into a pension trust plan for the benefit of its
employees and in this way supply the retirement income insurance or annuity for the estate owner. As an employee he
can participate in such a plan. If properly qualified under the
Internal Revenue Code,7 5 the payments made into this plan by
the corporation can be used by it as a business deduction for
income tax purposes. These payments are not taxable as income
to the participants at the time of payment into the plan by the
corporation,7 6 but the amounts actually distributed or made
available to the participants upon discontinuance of the plan,
severance of employment, or retirement are taxable to him as
income in the year received 7 7 assuming the employer has made
all the contributions.
8.

TABULATION OF RESULTS OF SELECrtD CORRECTIVE PROCEDURES

APPLIED TO CASE ILLUSTRATION

In order to show the economic results of the adoption of corrective
procedures to the illustrated case, the following balance sheet is
74

75

1NT. REV. CODE §22(b)(1).
INT. REV. CODE §§23(p), 165(a).

6

7 INT. REV. CODE §165(d).
77
INT. REV. CODE §165(b),(d). A different rule applies as regards the in-

come tax impact to a distributee when he has contributed to the trust, INT. REV.
CODE §165(b). In addition, if the plan includes life insurance protection as
well as annuity benefits, the term-cost of the insurance is taxable as ordinary
income to the participants each year.
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supplied. The figures assume adoption of the following procedures:
Steps la, 1c, 2a, 3c, 4 (gift of savings account to wife, gift of bonds
to children, and naming of wife as beneficiary of remainder of life
insurance), 5c, 6a, 7, 8c, and 8d (adoption of insured pension plan by
corporation assuming pension of $250 per month to estate owner with
insurance under the plan payable to wife).
Estate Balance Sheet Before Distribution of Assets
Present gross estate
Less gift of savings account to wife (Step 4)

$388,828.00
7,000.00
$381,828.00

Less gift of bonds to children (Step 4)
Plus new life insurance purchase for
mother and aunt (Step 1c)
Plus insured pension plan (Step 8d)
New gross estate

25,000.00
$356,828.00
13,000.00
25,000.00
$394,828.00

Using Steps 2a, 3c, and 5c, with instructions to the trustee in Step
2a to pay over $50,000 to the estate, and assuming 10% for administration costs, the Section 812(b) deductions will total approximately
$22,375, including payment of the $10,000 demand note secured by
mortgage on the residence.
New gross estate
Less 812(b) deductions

$394,828.00
22,375.00

$372,453.00
Adjusted gross estate
Assets qualifying for marital deduction (Step 6a):
$ 51,828.00
Present insurance to wife
15,000.00
Change from children to wife
25,000.00
Insured pension plan
Residence (tenancy by the entirety) 20,000.00
8,000.00
Personal effects (specific bequest)
House and lot (tenancy by the
12,000.00
entirety)
Insurance contract from trustee to wife 70,000.00
$201,828.00
Total qualifying
186,226.50
permissible
deduction
marital
maximum
Less
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Net estate
Less exemption

$186,226.50
100,000.00

Basis for basic tax

$ 86,226.50
$ 1,224.53

Basic tax
Multiply by 80%

.80

Amount allowed for Florida estate tax paid

$

Net estate
Less exemption

$186,226.50
60,000.00

Basis for additional tax

$126,226.50

Tentative federal estate tax
Less estate tax payable to Florida

$ 28,567.95
979.62

Estate tax payable to United States
Estate tax payable to Florida
Plus 812(b) deductions

$ 27,586.33
979.62
22,375.00

Total estate cash requirements
New estate cash (includes cash from trust $50,000,
cash on hand $1,000, and unlisted stocks $2,000)
Less cash requirements

$ 50,942.95

Residual estate cash surplus

$ 53,000.00
50,942.95
$ 2,057.05

Summary of Beneficiary Principal and Income
Principal
Item
To Mother:
$ 4,000.00
Present insurance
6,000.00
New insurance (payable as life income)

979.62

Income

$ 360.00
540.00

$ 10,000.00
Totals
(This is net income; it is income-tax free)
To Aunt:
$ 3,000.00
Present insurance
7,000.00
New insurance (payable as life income)

$ 900.00

$ 10,000.00
Totals
(This is net income; it is income-tax free)
To Three Children:
$ 25,000.00
Government bonds
(Income of $166.66 to each until principal is used)

$ 900.00
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To Wife:
Own assets:
Savings account
$ 7,000.00
By survivorship:
Residence
20,000.00
House and lot
12,000.00
By contract and trust:
Life insurance (payable as life income;
this is income-tax free)
161,828.00
By will (specific bequest):
Tangible personalty
8,000.00

Totals

$208,828.00

Less fixed charges (realty tax and maintenance)

$ 140.00
-0-0-

8,714.64
-0-

$8,854.64
875.00

Net income
Less income tax

$7,979.64
-0-

Total spendable income

$7,979.64

To Testamentary Trust:
Residual cash
From stock purchase trustee
Totals

$ 2,057.05
130,000.00

$ 62.00
3,900.00

$132,057.05

$3,962.00

A net return of 3% is used after payment of trustee fees. If the
trustee of this latter trust is instructed to pay $50 per month to each
child, the total income receivable by each becomes $766.66 per year.
Income taxes to each on the 1951 table, using one exemption, is $22.00;
thus each receives net $744.66. A total of $1,800 will be distributed
from the trust, leaving a balance of $2,162 to accumulate. This
accumulation will be subject to income tax and, as the trustee has
only $100 as an exemption, the income tax under the 1951 table will
be $413.64, leaving a net amount of $1,748.36 per year to add to the

trust principal.
4. QUA IAamnoNs oF TAx&Br. TRANsFas n Gma,
The concluding two sections of this article are an attempt to aid
the estate planner in classifying assets as regards their inclusion or
noninclusion in the gross estate for estate tax purposes. The check
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list appearing in Part I118 is repeated in Part III, 5, infra in order to

assist the reader in following the discussion.
Two classification tables are presented, one concerning general
property and one concerning life insurance and annuities. These
tables do not run the gamut of situations and exceptions that may
occur in estate assets, but they do cover the majority of them. The
estate planner can take most of the items of property that he will
encounter, fit them into their proper classification, and determine
whether they are part of the gross taxable estate or whether their
inclusion is debatable.
The most difficult transfers to assess are those made during life
in contemplation of death, which can best be defined as transfers
of a material part of property in the nature of a final disposition
thereof for other than a living motive, made within three years
prior to death and without adequate consideration in money or
money's worth.79 The question of taxability of transfers by trust
or by exercise of a power of appointment as well as of transfers
taking effect at death is often a close one and many times hinges
upon a technicality.
Under a recent change in the Internal Revenue Code, a
general power of appointment, with the exception noted in Categories 5-6, is taxable in the estate of the grantee.80 The estate
planner will find estates in which trust instruments have been
executed after 1942 and prior to this 1951 revision of the Code.
The powers appearing in such instruments, which were known as
special or limited powers under the former act, apparently are not
general powers under this revision, and the interest subject to such
power will not be included in the grantee's gross estate for estate
tax purposes.
In order to assist in the analysis of such instruments, it should
be pointed out that the grantee's interest will in all probability not
be part of his gross estate for estate tax purposes if only the following powers appear in them:
1. A power to appoint the spouse of the grantor of the power, any
descendint of his other than the grantee, 81 or the spouse of
784 U. oF FLA. L. Rav. 200 (1951).
79
1NT. REV. CODE §811(c).
80
Ir. REV. CODE §811(f), as amended,

Pub. L. No. 58, 82d Cong., 1st Sess.

(June 28, 1951).
st"Grantee" includes the grantee's estate and his or his estate's creditors;
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2.
3.
4.

5.
6.

7.
8.

such descendant 8 2
A power in the grantee to appoint his own spouse, his own
descendants, descendants of his spouse, or spouses of his
descendants.
A power to appoint a tax-exempt institution or organization.8 3
A power to appoint within a restricted class, provided the
grantee has neither acquired nor received a beneficial interest;
vested or contingent, in the property and cannot exercise the
power to any extent for the benefit of himself, his creditors, his
estate or its creditors; an example of a grantee so situated is a
disinterested trustee.
A power known under prior laws as a limited power and created
on or before October 21, 1942, but not exercised after such
date.
A power known under prior laws as a general power and
created on or before October 21, 1942, provided its grantee dieA
before November 1, 1951,84 without having exercised such
power.
Any power created on or before October 21, 1942, and released
by the grantee before November 1, 1951,85 regardless of the
date of his death.
Any power granted on or before October 21, 1942, to a person
under a legal disability and unable to exercise such power,
provided he either dies within a period of six months after the
termination of such disability without having exercised the
power or has released it within this six-month period.86

A power of appointment or right includes a general or limited
see 82
note 80 supra.

"Spouse" includes former spouse; see note 80 supra.

8

3As to qualifications of such institution or organization see INr, REv. CODE

§812(d); U. S. Treas. Beg. 105, §§81.44, 81.45 (1944).
84
Wherever this date appears the Internal Revenue Code should be checked
to ascertain whether further extension has been granted subsequent to the date
of writing this Part III of this article; extensions have been made at least once
each85 year since the original cut-off date, July 1, 1943.
See note 84 supra.
86
An individual while in active service in United States military or naval
forces on October 1, 1942, is under a legal disability for purposes of this regulation; the disability does not terminate until 6 months from the termination of
the war; see U. S. Treas. Reg. 105, §81.24 (1951).
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power of appointment, a right in the beneficiary to withdraw principal, and a right granted to a person other than the income bent:ficiary. A right is possessed by an individual if it has been granted
to him by the terms of a will, a living trust, or a life insurance policy
and has not been released by him.
A person possessing a taxable right can as a rule release it.8 7 The

effectiveness of such release, however, as well as its effect on gift tax
liability, depends upon whether the power was created on or before
October 21, 1942, and was released before November 1, 1951.8
5. QUALIFICATIONS OF ASSETS CoPm~msiNO GRoss ESTATE
Having discussed what transfers are taxable, it is now possible
to review the assets of estates generally in order to determine which
assets are included in the gross estate for estate tax purposes.8 9
Inasmuch as the gross estate is the aggregate value of all property
taxable upon transfer, a check list of estate assets normally subject
to estate taxes follows:
1.
2.
3.
4.

Property solely owned, whether held in severalty or fee simple.
Property owned jointly.
Property passing by survivorship or tenancy by the entirety.
Property in a trust created by the estate owner with reservation
of certain rights to himself.
5. Property held in a living trust created by another person and
subject to a power of appointment or right of withdrawal in
the estate owner, regardless of whether he is the cestui-quetrust.
6. Interests in estates:
a. Property held in a testamentary trust created by the will of
a previous decedent and subject to a power of appointment,
a right of withdrawal, or both.
b. A vested interest in a trust remainder, that is, a share in the
principal of a trust of which the life interest is enjoyed by
another at whose death such principal or stipulated portion
thereof will pass to the estate owner's estate.
7. Life insurance, beneficiary bonds, matured endowments, cer87

Some jurisdictions forbid such release, but Florida permits it, FLA.
§§709.02-709.03 (1949).
88
See note 84 supra.
89 See check list discussed at 4 U. oF FLA. L. REv. 199-201 (1951).
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tificates of deposit, and annuities.
The foregoing check list is now reviewed with a view to determining
the taxability of the assets in each category.
Categories 1-3
All property falling in the first category is taxable in full.
Tenancy in common is typical of the second category. As already
noted,90 each tenant can dispose of his interest by gift; sale, or will;
and accordingly only the estate owner's interest is taxable.
The taxable value of the interest of the owner of an estate in the
third category, of which tenancy by entirety is typical, 9 1 depends upon
the respective percentages contributed to the purchase of the property,
either directly or indirectly, by him and by the survivor. The entire
value of such property is included in his estate unless the survivor can
prove contribution. Such contribution, unless paid indirectly by the
estate owner, is not subject to tax in his estate.
Category 4
Property in a trust created by the .decedent is taxable in the
92
following ways:
a. If the trustor has reserved the right to alter, amend, or revoke
the trust, either by himself or in conjunction with another
person or persons, its entire corpus is included in his gross
estate. Whenever such a trust is created out of community
property, one half of the corpus is considered as having been
transferred by the trustor and is therefore included in his estate.
b. An irrevocable trust reserving the right of income to the trustor
is subject to tax.93 Of course, if such trust is created from
community property only one half of its corpus is included in
his estate.
904 U.

OF F"_A

L. REv. 177-178 (1951); attention is called to the footnotes

particularly.
91

For a discussion of tenancy by the entirety in Florida, including homestead
law aspects, see Crosby and Miller, Our Legal Chameleon, The Florida Homestead
Exemption, 2 U. o F FLA. L. REv. 32-85 (1949).
92
INr. REv. CoE §§811(c)(2),(3), 811(d).
93
INT. REV. CODE §811(c)(1)(B).
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c. If the trustor reserves the right to change beneficiaries the
corpus is included in his estate; but, again, if such trust is
created from community property only one half of its corpus
94
is included in his estate.
d. If the trustor in express terms retains a reversionary interest in
the corpus, even though the beneficiary does not predecease
him, and if the value of his reversionary interest exceeds 5%
of the corpus immediately before he dies, 95 then the entire
corpus is included in his estate for estate tax purposes. 96 If the
trust is created from community property, only one half of his
interest is included for estate tax purposes.

Categories 5-6
Only a few months ago Congress changed radically the estate
and gift tax provisions applicable to powers of appointment.97 This
discussion concerns the estate tax aspect of these changes.
The general rule today is that only those interests subject to
general powers of appointment are included in the gross estate of
the grantee for estate tax purposes. A general power of appointment is defined as "one that is exercisable in favor of the decedent,
his estate, his creditors or the creditors of his estate."9 8 Certain exceptions are specifically listed, however:
a. Power to consume principal, limited by .an ascertainable standard relating to the grantee's health, education, support, or
maintenance.
b. A pre-1942 99 power not exercisable by the grantee otherwise
than with another person, or a post-1942 power not exercis94

Ibid.
To determine whether the reversionary interest exceeds 5% the mortality

95

tables
in U. S. Treas. Reg. 105, §81.10 (1944) should be used.
96

1NTr. REV. CODE §811(c)(2). If, however, future transfers of this type or
transfers made after October 7, 1949, are involved, then INT. REy. CODE

§811(c)
(3) determines the issue of inclusion.
97Pub. L. No. 58, 82nd Cong., 1st Sess. (June 28, 1951), altering materially
the 9 former
INT. 11v.
8

CODE §§811(f)
INT. RLV. CODE §811(f)(3).

(estate tax) and 1000(c) (gift tax).

99
The key 1942 date is October 21; powers created on or before this date
are known as "pre-1942" powers, and those created after it are known as
"post-1942" powers.
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able by the grantee otherwise than with the grantor or a
person having a substantially adverse interest. 0 0
An interest subject to a special or limited pre-1942 power in the
grantee alone is not taxable. An interest subject to a general pre1942 power in the grantee alone is taxable if exercised. An interest
subject to a special or limited post-1942 power is not included in
the gross estate of the grantee unless exercised by creating another
power that can under local law be exercised so as to postpone
vesting of the interest for an ascertainable period. An interest subject to a post-1942 general power held by the grantee at his death,
if exercised or if released during life in a testamentary manner, is
included in his gross estate.
These recent provisions have not been officially interpreted at
the time of writing this article; consequently no useful purpose
would be served by further elaboration at this time.
Category 7
This category, which deals with life insurance and annuities, can
be most easily reviewed by schematically listing the factors in any
policy that govern inclusion in or exclusion from the gross estate
of the estate owner for estate tax purposes.' 0 '
a. Proceeds payable to the estate of the insured are included in
02
his gross estate.'
b. Proceeds payable to a named beneficiary with incidents of
ownership possessed by the insured are included in his gross
estate, regardless of whether the premiums are paid by the
beneficiary with his own funds, or by the beneficiary with
funds donated annually by the insured, or by the beneficiary
100If the power does not qualify as one of these two exceptions listed (and
of course is not exercisable by the grantee alone), it remains a general power,
but the value of the interest included in the grantee's gross estate is his aliquot
share calculated by dividing the entire value of the property appointed by the
number of persons in favor of whom the power can be exercised, including the
grantee.
101
See generally Ir. Rxv. CoDn- §811(g).
102n community property states only one half of the proceeds is included,
pursuant to INT. BEv. CoDE §812(e)(2)(B), unless the premiums are paid with
separate property, or with income therefrom, that is not considered community
property.
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with unrestricted income from a trust created by the ino3
sured.1
c. The inclusion in the gross estate of the insured for tax purposes of the proceeds of policies in which the incidents of
ownership were transferred, or of policies purchased on his
life by another prior to January 10, 1941, is subject to the
following considerations:
(1) If the insured pays premiums, the proportion of the
proceeds that the premiums paid by him after January
10, 1941, bear to the total premiums paid since the date
of issue is included in his gross estate. If, however, he
reserves the reversionary interest in the insurance con10 4
tract, the entire proceeds are included.
(2) If the beneficiary pays premiums with money donated
annually by the insured, the proportion of the proceeds
that the premiums paid after January 10, 1941, bear to
the total premiums paid up to the time of the death of
the insured is included in his estate because construed
as paid indirectly by him. 10 5
(3) If the beneficiary pays premiums with income derived from
reinvested principal donated by the insured, it is first necessary to determine whether the insured in assigning the
policy included all rights that he may have possessed.
If all such rights were included in the assignment, the
proportion of the proceeds that the premiums paid directly or indirectly by the insured after January 10, 1941,
bear to the total premiums paid since the date of issue
is included in his gross estate. The reason therefor is
that the Bureau of Internal Revenue regards the premiums as indirectly paid by the insured; and they so
hold whenever the gift of the property appears related
to either the purchase of the life insurance or the assumption of the payment of premiums.' 0 6 If, however,
the facts fall within the rationale of Estate of John E.
'o 3 See note 102 supra.
1 4
0 U. S. Treas. Reg. 105, §81.27 (1949). See also note 102 supra. By implication, as reversionary interest is specifically excluded from incidents of ownership, INT. REV. CODE: §811(C) may be applied when reversionary interest
is not extinguished.
lo 5See notes 102, 104 supra.
'o 6 See notes 102, 104 supra.
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Cain,1 7 the premiums paid by the beneficiary are not
attributable to the insured. In this connection the following tests are helpful:
(a) If the gift was made prior to January 10, 1941, and
the payment of premiums was assumed before or
immediately after that date, none of the proceeds
are included.
(b) If the gift and the assumption of payment of premiums both occurred after January 10, 1941, and
no relation between them appears, then none of the
proceeds are included.
(c) If the gift and the assumption of payments of premiums
are related, the proceeds are partially or wholly included: if the purchase or assignment of the contract occurred before January 10, 1941, only a proportionate amount of the proceeds, as related to
premiums paid indirectly by the insured, is included
in his gross estate; if after that date, the entire proceeds are included.
(d) If the policies were assigned to a life insurance trust,
they would in all probability be included as a transfer in contemplation of death regardless of their date
of assignment and the method of paying premiums.108
(4) If the beneficiary pays premiums with unrestricted income from an irrevocable trust created by the insured,
the situation is similar to those just discussed in (3)
supra, but no relationship whatever can exist between the
transfer and the assumption of payment of premiums.
The burden of proving no relationship is much heavier
in the the case of trusts. The four tests just listed in (3)
should be used.10 9
10743 B.T.A. 1138 (1941). Cain prior to 1941 had given property to his
wife at various times during their marriage, but no connection appeared between
these gifts and the assumption of premium payments by the wife, who was

beneficiary and assignee of insurance contracts on his life.
. 0 See note 102 supra. A line of tax court and court of appeals decisions hold
that transfers of life insurance policies to life insurance trusts are transfers in
contemplation of death. The bases of these decisions have been: first, authority

or directions to the trustee to lend money to or buy property from the estate;
and, second, similarity between the beneficiaries named in the trust and those
in the wilL
named
09
See note 102 supra.
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(5) If beneficiary pays premiums from his own independent
income and the assignment is complete, including assignment of the reversionary interest, the proceeds are not
included.
d. The inclusion in the gross estate of the insured for tax purposes of the proceeds of policies in which the incidents of
ownership were transferred or policies purchased on his life
by another after January 10, 1941, is subject to the following
considerations:
(1) If the insured pays the premiums, one requirement for
excluding the insurance proceeds from his estate has not
been complied with, and the proceeds are included.""
(2) If the beneficiary pays the premiums with money donated
annually by the insured, such premium payments are construed as paid indirectly by the insured, and the entire
proceeds will be included in his gross estate."'
(3) If the beneficiary pays the premiums with income derived
from reinvested principal donated by the insured, and
if the facts fall within Estate of John E. Cain," 2 the proportion of the proceeds that the premiums paid by the
beneficiary bear to the total premiums paid is not included in the gross estate of the insured.
(4) If the beneficiary pays premiums with unrestricted income from an irrevocable trust created by the insured,
the inclusion or exclusion of the proceeds is determined
as in the immediately preceding paragraph, but the burden
of proving no relationship between a gift in trust and
1
the assumption of payment of premiums is much heavier.' '
(5) If the beneficiary pays the premiums with his own independent income, the proportion of the proceeds that
the premiums paid by him bear to the total premiums
4
paid is excluded from the gross estate of the insured."
e. The inclusion for tax purposes of the proceeds of single premium policies and paid-up policies in the gross estate of the
insured is subject to the following considerations:
"1OSee note 102 supra.
"'See
"1 2 See
11See
114 See

note
note
note
note

102
107
102
102

supra.
supra.
supra.
supra.

https://scholarship.law.ufl.edu/flr/vol4/iss3/2

46

Black: Lifetime and Testamentary Estate Planning III

ESTATE PLANNING

(1) If the insured has retained any incidents of ownership,
the proceeds are included in his gross estate.11 5
(2) If the incidents of ownership were transferred prior to
January 10, 1941, but the insured retained the reversionary
interest, all the proceeds are included in his gross. estate. 11
(3) If the incidents of ownership were transferred prior to
January 10, 1941, and the reversionary interest was not
retained by the insured, the proceeds are not included.
(4) If the incidents of ownership were transferred or the reversionary interest assigned after January 10, 1941, and the
insured has paid all the premiums, the entire proceeds are
included in his gross estate." 7
(5) If the insurance was purchased by the beneficiary prior to
January 10, 1941, with funds donated by insured, the
proceeds are not included in the gross estate of the
insured.118

(6) If the insurance was purchased by the beneficiary after
January 10, 1941, with funds donated by the insured, the
proceeds are included in the latter's gross estate."19
(7) If the insurance was purchased by the beneficiary before
or after January 10, 1941, and if all premiums have been
paid from his own funds and the insured has neither incidents of ownership nor the reversionary interest, the proceeds are not included in the gross estate of the insured.
for tax purposes of the proceeds of single premium
The
inclusion
f.
combined
with single premium annuities in the gross
policies
estate of the insured is subject to the following considerations:
(1) If the policy and annuity are transferred but the reversionary interest is retained, the entire proceeds are included
in the gross estate of the insured.' 20
(2) If they are purchased by the beneficiary and he destroys
are not included in
the reversionary interest, the proceeds
12
the gross estate of the insured. '
" 8 5See note 102 supra.
"16 See note 102 supra.
117U. S. Treas. Reg. 105, §81.27 (1949).
118
See note 102 supra.
"19 See note 102 supra.
20
3 See note 102 supra.
121Colastone v. United States, 325 U.S. 687 (1945).
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(3) If they are purchased by the beneficiary and he does not
destroy the reversionary interest, the proceeds are included
in the gross estate of the insured. 122
(4) If the policy is transferred but the annuity is retained, the
proceeds are included in the gross estate of the insured.
Combination policies of this type are not regarded as life
insurance by the Bureau of Internal Revenue. Since the
insured enjoys the annuity income for life, and yet at his
death the proceeds of the policy are payable to the beneficiary and the annuity extinguished, this transfer is con123
strued as taking effect at death.
g. The inclusion of life insurance owned by a corporation in the
gross estate of the insured for tax purposes is subject to the
following considerations:
(1) In an incorporated proprietorship the inclusion in the gross
estate of the insured of the proceeds of insurance carried
on the life of the sole owner by the corporation rests on the
usual two requirements for excluding the insurance from
his gross estate: first, he must not pay the premiums directly
or indirectly; and, second, he cannot possess any incidents
of ownership. If the majority stockholder through the
medium of his control of the corporation pays the premiums
indirectly or controls the incidents of ownership of the
124
policies, then neither requirement has been met.
(2) If the insured owns a substantial majority of the stock and
the remainder is owned by a member of his immediate
family, the inclusion or exclusion in his gross estate of the
proceeds of insurance on his life owned by the corporation
is based on the degree of control that he wields over the
corporation. The Bureau of Internal Revenue is inclined to
regard corporate payments as indirect payments by the
insured under these circumstances. If his control amounts
in practical effect to sole proprietorship, the corporation is
regarded as his alter ego, and the insurance is included in
22

1bid.; see note 102 supra.
12 3 Tyler v. Helvering, 312 U.S. 657 (1941); Helvering v. Le Gierse, 312
U.S. 531 (1941); see note 102 supra.
12 4 In community property states only one half of the insurance proceeds is
included, INr. REv. CoDE §812(e)(2)(B).
1
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h.

i.

j.

k.

1.

his gross estate in the proportion that the stock held by his
immediate family bears to the total outstanding voting
shares. 1 25 This result follows even when the insured holds
a substantial majority of the stock and the remainder is
held by his immediate family, or when he holds a slight
majority of the stock and the remainder is held by his
26
immediate family.'
Estate tax treatment of partnership life insurance is as follows:
(1) If the premiums are paid by2 7the insured the proceeds are
included in his gross estate.'
(2) If the premiums are paid by the other partner or partners
and they own the policies, the proceeds are not included in
the gross estate of the insured.
(3) If the premiums are paid by the partnership and the partnership owns the policies, the proceeds are included in the
gross estate of the insured in proportion to his interest in
28
the firm.
If the proceeds of family income and family maintenance policies
are included in the gross estate of the insured by the provisions
of Sections 811(c) and 811(g) of the Internal Revenue Code,
their commuted value should be used.
If the proceeds of retirement income policies are included in the
gross estate of the insured by the provisions of Sections 811(c)
and 811(g) of the Internal Revenue Code, their face value or
1 29
their cash value, whichever is higher, should be used.
If the proceeds of matured endowments or certificates of deposit
are payable to the insured's estate, or if the insured possesses a
taxable general power, the proceeds are included in his gross
estate. If he has paid the premiums and possesses any incident
of ownership, the proceeds, unless the beneficiary is a charitable
institution or organization, are included in his gross estate.' 30
Estate tax treatment of annuity contracts is as follows:
(1) If the contract is a straight annuity the proceeds are
extinguished at the death of the annuitant and are not

125 See
12 6
See
:'2 See
12 8
See
' 2 9See
' 39See

note
note
note
note
note
note

124
124
124
124
102
102

supra.
supra.
supra.
supra.
supra.
supra.
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included in his gross estate.
(2) If the contract is a cash-refund or an installment-refund
annuity, the death benefit set forth in the contract is included in the gross estate of the annuitant. 131
(3) If the contract is a joint-and-survivorship annuity, and if
the annuitant either pays the premiums or possesses a
taxable power, the cost of an annuity in the amount that
the survivor will receive under the contract, calculated on
the survivor's age at the annuitant's death, is included in
the gross estate of the annuitant. 132
(4) If an annuity or insurance is payable to the estate owner
from a pension trust, any proceeds payable thereunder to
his designated beneficiaries are included in his gross
33
estate.1
(5) If the estate owner owns insurance on the life of another,
its cash value is included in the gross estate of the estate
34
owner.

13'See
"32See
"'3See
134See

note
note
note
note

102
102
124
102

supra.
supra.
supra.
supra.
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